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The payment of super death 
benefits and the taxation of 
those benefits have always 
been complicated, especially 
when the benefit is not being 
paid to the spouse or children 
of the deceased. 

For example, it is often the 
wish of many grandparents 
to leave part of their super 
benefits directly to their 
grandchildren (rather than 
through their estate) but find 
they may not be able to do so, 
given they may not be living 
with each other as required 
under the ‘interdependency’ 
definition. However, unlike an 
interdependency relationship, 
financial dependency does not 
require the two to live together.

Where the interdependency 
definition is unlikely to be met, 
being ‘financially dependent’ 
can result in a recipient 
receiving super death benefits 
tax-free.

Not being financially dependent 
can result in thousands of 
dollars in tax, or worse, the 
beneficiaries not being entitled 
to any super death benefits. 
This article examines the 
tests for establishing financial 
dependency, as well as the 
planning opportunities. 

The opportunity
Establishing financial 
dependency can lead to many 
opportunities. Consider the 
following:

Where a grandparent has 
died aged 60 or over, financial 
dependency of a grandchild 
on the grandparent enables 
the grandchild (even for adult 
grandkids) to receive a tax-free 
superannuation death benefit 
pension (instead of a lump 
sum).  

This pension may continue 
beyond the 25th birthday, as 
there is no time limit on how 
long this pension (paid under 
financial dependency) can be 
paid. In contrast, this 25th 
birthday time limit is generally 
imposed on children (under 18) 
who receive a death benefit 
pension from their deceased 
parent.

Background — 
superannuation 
and tax law
The above discussion raises 
the important question: What is 
financial dependency? 

In short, while there is no 
formal definition of financial 

dependency, we can look 
at both superannuation and 
tax precedents to give us an 
understanding of when such 
payments can be made and 
how they are taxed.

Super law
For the purposes of 
superannuation, the definition 
of ‘dependant’ is set out in 
Section 10 of the SIS Act:

‘Dependant’, in relation to a 
person, includes the spouse 
of the person, any child of 
the person and any person 
with whom the person has an 
interdependency relationship.

Note that the use of the word 
‘includes’ in the SIS definition 
has allowed the courts to 
extend ‘dependency’ to those 
who were financially dependent 
on the member. 

Case law
Case law tells us that financial 
dependency is a question of 
fact, and does not require that 
the deceased had an obligation 
to support the other person. 

Additionally, the fact that the 
dependant has income or 
separate wealth of their own 
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will not necessarily mean they 
are not financially dependent 
on another. Whether somebody 
is financially dependent on 
another is a question of 
whether there was actual 
‘maintenance and support’.

In Malek’s case1, a mother 
was found to be financially 
dependent on her deceased 
son and was able to assert 
rights to his superannuation 
benefits. Dependency was 
found to be determined by 
whether the dependant relied 
on the deceased to maintain 
them to a particular standard 
of living.

Superannuation case law 
allows a financial dependant 
to be partially or wholly 
dependent. Partial dependency 
implies that the financial 
contribution does not have 
to be relied upon for basic 
living requirements. It is 
sufficient if the contribution is 
supplementary to a person’s 
other income. 

In Faull’s case2, a mother was 
held to be partially dependent 
on her son on the basis that 
he paid her board of $30 per 
week. The mother worked 
full-time earning over $700 per 
week, so did not rely on the 
payment of board. By contrast, 
the deceased’s estranged 
father (who appealed against 
the trustee’s decision) was in 
poor health, unemployed and 
on a disability support pension. 

The decision was based on 
a number of factors. The 
deceased’s father was unable 
to present any evidence of 
financial dependency, therefore 
a death benefit payment could 
only have been made to him via 
a legal personal representative 
(and in this case, one did 
not exist). The deceased 
member’s intention was also 
considered. It was clear that he 
wished his mother to benefit, 
as she had been nominated 
as his preferred beneficiary 
less than two months prior to 
death. The deceased had not 

communicated with his father 
for a number of years. 

ATO’s view
The definition of financial 
dependency is more restrictive 
under tax rules. Here, the 
dictionary meaning, which 
refers to substantial financial 
support, has traditionally been 
applied. 

The Commissioner has not 
expressed a detailed view 
on financial dependency in 
a public ruling. However, a 
number of private binding 
rulings (PBRs) show the use of 
the following tests: 

“…financial dependence 
occurs where a person 
is wholly or substantially 
maintained financially by 
another person”. 

However, some of these rulings 
appear to go further, stating the 
test is also as follows:

“If the financial support 
received by a person 

were withdrawn, would 
the person be able to 
survive on a day-to-day 
basis? If the financial 
support provided merely 
supplements the person’s 
income and represents 
’quality of life’ payments, 
then it would not be 
considered a substantial 
support. What needs to 
be determined is whether 
or not the person would 
be able to meet the 
person’s daily needs and 
basic necessities without 
the additional financial 
support.”

These tests appear to imply 
that only the necessities of life 
are relevant. 

It was explicitly stated in Public 
Binding Ruling (PBR) number 
18688 that:

“…issues of ‘quality of 
life’ in terms of ‘enjoying 
a reasonable standard of 
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living’ cannot be taken 
into account and are 
irrelevant for the purpose 
of determining whether the 
trustee can be treated as a 
dependant”.

Another PBR (64085) has 
shown that where the deceased 
had paid for social outings, 
medication, pocket money, 
chocolate, music CDs and costs 
for football for a grandchild, 
will not be enough to establish 
financial dependency.

A further example is PBR 
(40376), where amounts 
spent “tended to be on luxury 
items such as entertainment, 
rather than the child’s day-to-
day living expenses”. In this 
example, financial dependence 
was not made out.

Regularity and 
continuity is 
important
From all the rulings discussed, 
the ATO has required one to 
show reliance on regular and 
continuous contributions. 

Therefore, a dependant must 
be able to show that they have 
received financial or substantial 
help from the deceased to 
meet their basic needs regularly 
and over a period.

Lack of evidence 
Retaining evidence of a 
deceased’s expenditure on their 
dependant will be critical to 
proving financial dependency. 
Additionally, the rulings indicate 
that where expenditure is 
asserted but not itemised, it 
will be difficult to convince the 
Commissioner that payments 
went toward the daily essential 
needs of the dependant.

Conclusions
If it can be established that a 
person was financially dependent 
on the deceased, strategic 
opportunities arise. These 
opportunities can also lead to 
tax efficiency. However, a proper 
understanding of the test for 
financial dependency will allow 
advisers to help their clients fully 
benefit from these laws. 

In comparing the above 
definitions, it can be seen 
that a beneficiary who can 
be paid a benefit under the 
superannuation definition of 
dependant, may not be entitled 
to receive tax concessions 
unless also considered a 
dependant according to the tax 
interpretation. 

A conservative approach 
would be to seek a PBR, but 
it is likely the Commissioner 
would apply the above strict 
tests. It should be noted that 
the Commissioner of Taxation’s 
view does not necessarily 
reflect the law, thus an 
objection is possible to appeal 
to the Administrative Appeals 
Tribunal or Federal Court of 
Australia. 

Obviously, the review and 
appeal process could be a 
costly and time-consuming 
path. In any case, where a 

client’s particular facts do 
not produce a clear result, 
it is highly recommended 
that expert advice should be 
sought. 

Perhaps to avoid any potential 
scrutiny, disputes and hefty 
tax bills, it is recommended 
that planners and their clients 
consider the following checklist 
(see below) when planning on 
relying on paying super death 
benefits on the grounds of 
financial dependency.
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Tip 

Planners with clients wishing to nominate someone other than a 
spouse or a child, should also consider nominating their estate 
as the beneficiary of their death benefit proceeds, and make a 
gift to their preferred beneficiaries via the Will. 

Where the superannuation death benefit payment is made to the 
trustee of a deceased estate, the benefit is taxed in the same 
way it would have been taxed if the payment was made directly 
to the end beneficiary.  

The Commissioner will determine whether any gift or a death 
benefit via a Will is to a dependant.

checklist to determine financial dependency

•	 	Did	the	person	rely	or	depend	on	the	deceased	for	contributions	
of financial support to maintain the person’s normal standard of 
living?

•	 Were	these	contributions	significant,	regular	and	continuous?

•	 	Were	the	contributions	of	a	type	that	courts	and	tribunals	have	
recognised? Types that have been recognised include: 

 -  direct financial contributions (eg, paying for living expenses, 
food, clothing and shelter);

 -  assisting in mortgage repayments;

 -  taking on a liability (eg, where the deceased took out a loan on 
behalf of the alleged dependant); and

 -  maintaining the alleged dependant’s assets (eg, repairs and 
alterations made to the alleged dependant’s home).

•	Does	sufficient	evidence	exist	to	support	the	above?
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QuesTions

1. With regards to the financial 
dependency article, which of the 
following would less likely be an indicator 
of financial dependency? The beneficiary 
has been receiving: 

a. direct financial contributions (eg, paying 
for living expenses, food, clothing and 
shelter).

b. assistance in mortgage repayments.

c. pocket money for grandkids.

d. assistance with rental payments.

2. Which of the following types of 
contributions may not indicate financial 
dependency?

a. Direct financial contributions (eg, paying 
for living expenses, food, clothing and 
shelter).

b. Assisting in mortgage repayments.

c. Taking on a liability (eg, where the 
deceased took out a loan on behalf of the 
alleged dependant).

d. Weekly care days and social outings 
expense for a grandchild.

3. True or false? Super death benefits 
received by a grandchild who was 
dependent on their deceased grandparent 
may be paid a super death pension which 
is not limited by age restriction.

a. True.

b. False.

4. True or false? Under case law, it 
requires that the deceased had an 
obligation to support the other person. 

a. True.

b. False.
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